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1. The Delagatlon of the European Com:nission presentsits compliments to the
Department of State and has the hot:our to refer to the Notice of Proposed
Rulemaking 02-285 in the matter of | sternational Seftlaments Policy Reform
and InternationalSettlement Rates re eased by the Fedaral Communications
Commission (FCC) on October 11, 2002, and on which the FCC ha8 salicited

comments iniB Dockets No. ¢2-234 and No. 56-281,

2. The European Communities welceme the opportunity to comment offered by
the FCC and wish to recall the imjorance that they attach to open and
compatitive telecommunications mar<ets af a global level. The European
Communlties share in particular whh the Unfted States a commen intarast In
promoting lower calling rates for cons Jmers both at national and International
leva), The EuropeanCommunities have been working for many years towards
open and competitive talscammunicaions markets both as regards thelr own

market and vis-4-vis third countries' mrarkets,

3. The Ewropaan Communitles underline however that the libaralisation and pro.
competitive regulation of telacommur (cations services in third markets must
ba achieved not by unilateral actions but by negotiations betwsan countries,
primarily in the trwkliaterai framawsrk of the WTQ, and by a policy of
assistance towards other countrie: to reform their telecemmunications
regulatory environment. g3 exemplified by the Internatlonal co-operation

which takes placeinthe ITU.

4. Indeed. the European Communitisc and the United States have already
negotiated and obtained the liberaflsation and pro-competitive regulation of
telacommunications services in a number of third markets under the Fourth

o % Protocal to the General Agreement ot Trade in Services (GATS) of the WTO.,
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The European Communities and thri United Stgtes are both now seeking,

under the Doha Development ~genca in the WTS, commitmants of further
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liberalisation of telecommunications garvices and adeption of the referance
paper on pra-compeiitive principles for telecommunications regulation by third
countries. The European Communities and the United Stales laid out their
requests to ail WTO members in 4ul'v 2002 with that objective end expact
offers frem those countries by the end of March 2003, They are also
negotiating the same commitments wih courtries wishing to accede to the
wWTO, There s pow almost no telecymmunications market with which the
European Communlitles and the Unite d States are not negoliating to obtain

full liberafisstion and pro-competitive roguiation.

. In parallel. the European Communities and the U.S. have endeavoured to

bring assistance to third ¢ecuntries wishing to iibergllse and regulate

approprigtely their telecommunications market.

Pursuant to this approach, the European Communitles expressed in their
comments made in March and Auvgurt 1997 their firm opposition to the US
FCC unilateral actlan under the Interr stional Settlements Pallcy and related
policies (ISR and Benchmark order). The European Communities wish to
renew today their strong eppositian to :uch policies: the appreach used and a
nurnber of the rules applied by the FC(E are contrary to the spirit and me |atter
of the WTC-GATS rules as well as the GATS commitments made bythal.S.
under the Fourth Protocol in 18§7. The European Communities comments

madein Marchand August 1997 explzin in detail the reasonswhy.

. The Europesn Communities welcemt: the FCC initiative to review its rules

governing bliateral relations between US csrriare and their foreign
counterparts, with a viaw to relaxing them. Indeed. the FCC acknowledges
that "the exigtenice of non-ISP arrangw:mants ... demonstrate that agreements
Maldeviate from the (S5F's requirermets alsc can result in significantly lower
saftlement rates and more sfficient enengements". But this raview would only
represent a first step towards a8 need:id ravision of the pallcies thamselvas in

the light of tha WTO rules and GATS commitments made by the US.
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Furthermore, (he European Communiies note with concern that the FCC is
seeking cormmants 0N whether to take irto agcourt Me ownarship structure of
a terminating deminart foreign operater (e.p. government cwnership}. This
criterion [s not relevant under WTO rules, mor would it gontribute to owr
common chjective to promote comes tiffon for the benefit of consumers: a
competitive market will be achieved by introduging competition and applying
appropriate pro-competltive regulation whereas insisting on privatigation,
rather than help the process, risks delaying the (ntroduction of real

competition.

The Eurppean Communitles aiso ofipose the idea to impose unllaterally
regulatory cbiigations on mobile terinination of international services. as
explored by the FCCin ita NPRM and called fer by some gcommentators, This
is N0 more warrantad for mobile termination than for fixed termination Of
International services. In addition te ttie objections raised above. the debate
raisd by mobile termination lilustrales the practical risks of a unilateral
approach. HISL the lack of discussioy with third countries undermines me
understanding of their reguistory fremeworks, which somatimes work oOn
some very different premises (e.g. a Calling Party Pays system vs. a
Recsiving party pays system In the c2s2 of moble services), entalling very
different situations (in the sbove mentionec example, for the payment
mechanlems). N this respect, the EJropagn Communitias stress that the
application of the “Calling Pasty Pays" system in the EuropeanCommunities,
also present in most countries in the vrorg, has led to the rapid development
of competitive mobile servicas and eq Jipmant markets. to the benafit of beth
eonsumers and industries. including fram the US_Second, the spproech fails
to grasp the dynamics of the third conuntry market. which the local regulator
usually has much barter meansto ass+as. Inshort, the FCC cannet act in (he
place of natlonal regulatory and conipetition authorities In third countries,

neitherfrom a legal point of view nor fram a practical point of view.
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However. the FCC may wish to shar: experences with regulators from third
countriss, Inme Eurcpean Communtias, national reguiatory and competition
authorities of the Member StELES, tojjether with the European Commigsion,
are In possession of adequate regllatery end competition policy tools to
examine markets and address non-zompetitive situations, under both the
current and the new regulatory frainewerk for electronle communications
natwerks and services, as well as Lnder the nationa! and EC sompetition
niles. These tods are used effectively, as can be ssen from the
implementation reports issued by the European Commlssion, which: the FCC
will be aware of. The FCC clearly folk ws with intarest ongoing actions as can
be noted from Its references in th: NPRM. Under the new framewark,
National RegulatoryAuthorttiss (NRA:) will be further empowered as they will
carry aut an analysis of the refevart markets idertified by the European
Commission or by the NRAs themsalves as being susceptible to ex ants
regulatlen (for example. ¢all terminatk n on public mobile telephone natworks,
according to Annex | of the Framewrk Directive) and agt, if approprate, if
they are found not to be sffectively cowmnpetitive. The European Sommunities
would Ike to underline here the enefits of a systematic anaiysls of
sompstition in ralavant markets. withaut any a p ril and posslkly arbitrary

regulatory segmentation.

Finally. the European Communitias resarve their rights under the WTO to
challenge any actions by the FCC tat are not compatible with the WTO
obligations of the United States. The [ elegation of the EuropeanCommission
would be grateful for the views of the department of Stata, and requeststhat
thls Note Verbala be transmitted to the Federal Cemmunications Commission

g0 that 1 can be pen of the proceedings in this matier and put in the public

record,
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11. The Delegation of the European Cominission avail8 itse¥f of the opportunity |o

renew t¢ me Dapartment of State the 1ssuranca of Iis highest consideration.

Washington D.C.

13February 2003




